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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Tom Turner

Associate Regional Counsel

U.S. Environmental Protection Agency,
Region V

Office of Regional Counsel (C-14J)

77 West Jackson Boulevard

Chicago, IL 60604

Re: General Notice Letter, Clayton Chemical Site, Sauget, Illinois; Initial Response from
Dow Screw Products, Inc. and FOIA request

Dear Mr. Turner:

This responds to a general notice letter date-stamped September 27, 2005 (copy enclosed) from
the U.S. Environmental Protection Agency, Region V (EPA or the Agency) addressed to Dow
Screw Products, Inc. (Dow Screw), concerning the Clayton Chemical Site in Sauget, Illinois (the
Site). Dow Screw received the notice letter on or about September 28, 2005. The notice letter
requests that Dow Screw provide an initial response within ten (10) business days. Please
consider this letter that initial response from Dow Screw.

EPA’s notice letter informs Dow Screw that the company may be a potentially responsible party
(PRP) for the Site based on a volumetric ranking document provided to EPA by a group of large-
volume PRPs who previously conducted a liquids removal action at the Site. EPA states that it
sent general notice letters in November of 2004 to the top 72 parties on this volumetric ranking,
all of whom are assigned at least 75,000 gallons or more of material and who collectively
represent 72% of the volume attributed by the ranking.

EPA now has expanded its notice letter recipients list by sending general notice letters to another
160 parties, including Dow Screw, who appear on the large-volume PRPs’ ranking with assigned
volumes of 10,000 to 74,999 gallons. The Agency requests that Dow Screw and other newly-
noticed PRPs enter into negotiations concerning the Site and EPA’s past costs, and voluntarily
perform or finance the response activities EPA “has determined or will determine are required at
the Site.”
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Unfortunately, Dow Screw has no information about the past costs or response activities EPA
desires the newly-noticed PRPs to discuss with the Agency. EPA’s September 27 notice letter
does not contain an actual past costs amount or summary of EPA’s cost documentation, so Dow
Screw has no information upon which to evaluate EPA’s past cost demand. Likewise, although
the first page of the notice letter lists soils removal response activities EPA plans to conduct at
the Site, the next page of the letter describes the reasons why EPA asked some or all of the 72
large-volume PRPs to perform this soils removal work. Dow Screw has no information about
what, if any, EPA-desired work is not already subject to performance by all or some of the 72
large-volume parties. Indeed, it is our understanding that a subset of the 72 large-volume PRPs
have agreed to perform all of the soil removal response activities EPA has requested at the Site,
and to reimburse EPA for 100% of EPA’s costs concerning such work.

It is Dow Screw's policy to cooperate with government entities concerning environmental
remediation projects for which it has or may have environmental responsibility, and to work with
other companies on such projects. Dow Screw previously received a mailing from common
counsel for an unknown subset of the 72 large-volume PRPs concerning EPA’s soils removal
work. That subset of unknown PRPs gave Dow Screw less than seven days (their invitation
letter was dated July 22 and required a response by July 29), to evaluate a take-it-or-leave-it,
tiered “buy-in” participation amount to pay for soils removal work at the Site, as well as a non-
negotiable PRP Agreement which set unfair and unacceptable participation terms for the small-
volume parties. A second letter from common counsel provided certain changes to the proposed
PRP Agreement, but did nothing to remedy fundamental flaws in the large-volume PRPs’
approach to smaller companies.

Finally, a third letter from the large-volume PRPs’ common counsel, dated October 3, used
EPA’s general notice mailing to again impose an unreasonable joinder deadline on smaller-
volume parties. According to this October 3 correspondence, “EPA is requesting that all
interested parties sign on to the PRP and Settlement Agreements by Friday, October 7, 2005,”
and thereby accept the demands of the still-unidentified large-volume PRPs. We have no way to
evaluate the accuracy of the allegation that EPA insisted on an October 7 PRP joinder date for
small parties.

In any case, the demands of the large-volume PRPs remain unacceptable. Although the October
3 common counsel letter states that smaller-volume parties may “resolve their liability for the
soils cleanup” by paying the amounts demanded by the large-volume PRPs, the actual terms of
their PRP Agreement do not “resolve” smaller-volume parties’ liability at all. Rather, their
proffered PRP Agreement leaves small parties exposed to cost recovery claims and contribution
claims for cost overruns, while at the same time requiring: assignment of the small parties’ cost
recovery and contribution claims to the large-volume PRPs; waiver of the small parties’
contribution defenses against large-volume PRPs’ cost overrun contribution claims; a covenant
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not to sue the large-volume PRPs for investigation and cleanup activities regarding the Clayton
Chemical site; and denial of any oversight or audit rights regarding such activities or cost
overruns.

As a result of the deficiencies and unfairness built into the large-volume PRPs’ participation
process, Dow Screw had no choice but to decline joinder in that group’s efforts. Dow Screw was
and remains willing to engage in discussions with the large-volume PRPs to attempt to create a
fair participation process for the soils removal work. Dow Screw also is willing to participate in
EPA-initiated negotiations concerning appropriate response action or settlement mechanisms for
the Site.

However, Dow Screw cannot adequately respond to EPA or to the large-volume PRPs without
knowing how or why Dow Screw is alleged to be responsible for environmental contamination at
the Site, and the alleged relative shares of all parties, including Dow Screw and the large-volume

PRPs.

Accordingly, please consider this a request for information pursuant to the Freedom of
Information Act (FOIA), 5 U.S.C. § 552, and 40 C.F.R. Part 2.102 et seq., and provide the
undersigned with copies of all documents or information which EPA contends may link Dow
Screw to the Site, including without limitation any transactional records or documentation used
in the volumetric ranking for Dow Screw which is the basis of EPA’s general notice letter. In
addition, please provide a copy of the large-volume PRPs’ ranking list or database which
indicates each party’s alleged relative shares. Third, please provide any information concerning
the treatment, storage or disposal fate of materials sent to the Site; for example, were materials
incinerated, and if so, provide information concerning which materials were subject to this
treatment. Finally, we also request information concerning EPA's claimed past costs for the Site
— a summary document would be fine for now. We pre-authorize up to $250 in copy costs to
cover this request. If the FOIA response costs exceed this amount, please call.

In the absence of documents or other information from EPA or the other PRPs demonstrating
Dow Screw's responsibility for environmental contamination at the Site, the company must
respectfully deny that it has any such liability. This response to EPA's notice letter, and Dow
Screw's participation in any discussions or negotiations concerning the Site, does not and will not
negate that denial. Further, Dow Screw specifically reserves all rights and defenses it may have
with regard to the Site, including the ability to supplement this response based on new or
additional information, and retains all objections or defenses available to it at law or in equity.
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Thank you in advance for your attention to the FOIA request contained in this response. If you
have any questions or wish to discuss this matter. further, please do not hesitate to contact me.

Enclosure

cc: M. Ruwitch, Dow Screw Products, Inc.

Very truly yoyrs,

Kathleen M. Whitby
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removal)

|Michael C. Ruwitch, President
Dow Screw Products, Inc.

3810 Paule Ave.

St. Louig, MO 63125

RE: Clayton Chemical Site General Notice of F:ot=ria’ Liability
letter.
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The U.S. EPA is currently planning to conduct thuc |following
actions at the above referenced Site:

2.Provide security for |the site;

3.Sample, characterize,|and consolidate for :u.r- .. land disposal
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You are receiving this notice because the " . further analyzed
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the volumetric ranking and found that you «: vour company
contributed 10,000 to 74,999 gallons of wast= U the Site.

By this letter, U.S. EPA notifies you of your iorenzial liehiliny
with regard to this matter and encourages youl, as a PRP, to

reimburse U.S. EPA for costs incurred to fcate and to voluntarily
perform or finance the response activities tne! U.S. EPA hes
determined or will determine are required &t rhe ZIltc.

|As a potentially responsible varty, vou soculd notify U.S. EPA in
writing within ten (10) days after receipt of this letter,
regarding your willingness to perform or finance -~ he activinies
described above. If U.S. EPA does notf ra2celre & Timely Fesponss,
U.S. EPA will assume that you or yocur crgan!:aigun does not wish
to negotiate a resolution of its potential roesponsikbility in
connection with the Site and that you or your organization has
declined any involvement in performing the respense activitie

07

14t e name, address. and
telepnone nunber for further contact with you. I% vou are
already 1nvolived in discussions with state o0 lecal avthorities,
enrgaaer in voluntary cleanup action or 1nwvoorad 1y & lawsult
regarding this Site, you shouald continue such act:vities as you
see fit.  This letter 1s not 1ntendzcd to advise you or direct you
to restrict or discontinue any such acrivities; however, you are
acdvised to reporr the status of those discuss:ions or actions in
your response to this letter and to provide a copy of your
response to any other parties involved in those discussions or
actions. TYour response shculd be sent o

Tom Turner

Associate Regional Counsel

U.S. EPA - Region V

Office of Regional Counsel (C-14J)
77 W. Jackson Boulevard

Chicago, Illinois 60604

If you need further linformation regarding -hiz lerter, you may
contact Tom Turner of the Office of Regional Counsel zt,(312)
886-6613.

Due to the nature of the problem at this =ite and the‘attendant
legal ramifications, U.S. EPA strongly oncourages you 'to submit a
written response within the time frame sw=cified hereinn. We hope
you will give this matter your immediate attenticn.
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